Mandatory “bill and keep” would be contrary to
the FCC’s rules

Tae FCC rules implementing Section 251 of the Telecom Act requirej'that carriers
pey each other reciprocal compensatlon for transportlng and terrnmatmg local ,
te. ecommunlcatlons ’

Sections 51.701-51.717 establish the rules for the paynlent of reciprocal cOmpensation‘.

- The ly exception to the general reciprocal compen‘sanon requxrement isa
provision that allows adoption of a “bill and keep” arrangement where a state

“commission concludes that trafﬁc between the two local networks is roughly in
balance i |

L ;Sectxon 51.713 only allows a state comm1ssxon to impose a blll—and—keep arrangement
~ “if the state commission determines that the amount of local telecommunications

F trafﬁc from one network to the other is roughly balanced with the amount of local
. --{=-.;telecommumcatlons trafﬁc ﬂowmg in the opp051te dlrectlon and iS expected to remam ,

¥y
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Mandatory “bill and keep” would be inconsistent

with the Commission's Local Competition Order

 In the Local Competition Order, the FCC concluded that:

“reciprocal compensation for transport and termination of calls is intended for a situation in which th carers
~ collaborate to complete a call.” (para. 1034), and all LECs have a duty to establish rec:lprocal compensatlon

arrangements with “any telecommunications carriers.” (para. 104 1)

reciprocal compensation should include cost-based rates to recover the costs incurred by carriers in transporting
and terminating calls (paras. 1056~1068)

“In general ‘we find that carriers incur costs in temunatmg traffic that are not de minimis, and consequcntly, bill~

-and-keep arrangements that lack any prov151ons for compensation do not prov1de for recovery of costs ” (para.

1112).

- “In addition, as long as the cost of teﬁninanng traffic is positive, bill-and-keep arrangements are not economically
- efficient because they distort carriers’ incentives, encouraging them to overuse. compctmg carriers’ termmatlon
facﬂmes by seekmg customers that pnmanly onglnate trafﬁc ” (para 1t 12) :

: “We ﬁnd that in certain mrcumstances the advantages of bﬂl»and¢keep arrangements outweigh | the dlsadvantages

~ but no party has convmcmgly explamed why, in such cucumstances partnes themselves would nct agree to bﬂl-

| and»keep arrangements ” (para 1112)

- :i‘“If state commlsswns nnpose blll-and-keep arrangements, those arrangements must e1ther mclude provmxons that
o nmpose compensatton obh gations if traffic becomes significantly out of balance or penmt any party to request that

o the state commission impose such compensation obligations based on a showing that the traffic ﬂows are

o _:’mconsmtent with the threshold adopted by.the state.” (para. 1113).




Mandatory “bill and keep” was rejected in the
first ISP Reciprocal Compensation Order

| In,the ISP Reeiproeal .CompenSation'Order, thc FCC voonclu_d,ed that: L' = o

'1ts “pohcy of treatmg ISP- bound trafﬁc as local for purposes of mterstate access e
~ charges would, if applied in the separate context of reciprocal eompensatron suggest
that such compensatron is due for that traffic. » " (para. 25)

o “We acknowledge that, no matter what the payment arrangement, LECs incur a cost
- when delivering traffic to an ISP that orlgmates on another LEC’S network ” (para 29).»»

- a number of compensatlon schemes are poss:ble such as per mmute-of-use prlcmg, ; |

j based on commercral negotlatrons undertaken as part of the broeder mterconnectron [
e '.--;‘;;negotrations between mcumbent LECs and CLECs.” (para. 29) The Commlssmn does

o not mentron b111~and-keep as a possrble mechamsm




iandatory “bill and keep” would not comport
with the D.C. Circuit’s remand decision

| The D.C. Circuit stated that:

~ Calls to ISPs terminate within the local service atea “the traffic is switched by the
LEC whose customer is the ISP and then dehvered to the ISP, which is clearly the
‘called party’.” Bell Atlantic v. FCC 206 F3d1, 7(D C. Cir. 2000) e

»The Commnsswn has not satlsfactonly explamed why an ISP is not, for purposes of
 reciprocal compensation, ‘simply a commumcatlons—mtensxve business end user
selling a product to other consumer and busmess end users.”” Bell Atlantic V. FCC

L _206 F3dat7

TheSthCIrcmt stated that . .

. The ISP S local fac111ty is the called party S premlse and “the call mdeed ‘termmates’
o at the ISP’s premlses » Southwestem Bell 208 F 3d at 483 |




Mandatory “bill and keep” would completely
igriore the contrary conclusions of a vast majority
of state public service commissions

_‘The ILECs have pled their case to the FCC only because most of the state eomm1sswns have
flatly reJected their position. . | L

A few examples

- The New York Public Service Comm1ss1on (8/26/99) upheld and modlﬁed its remprocal compensatlon
scheme over bill and keep, statmg
| one must begm thh the very basm pomt that rec1procal compensatlon was chosen over blll-—and~

“To deny all compensation for ISP termination would be to unfalrly ignore the mdisputable fact that
CLECs completmg these. calls incur costs in domg s0. > (p 61) |

o The Texas Pubhe Ut111t1es Comnussmn (7/ 13/00) found that

current volumes of trafﬁc between camers do not support adoptlon of the bﬂl-and«keep method




Mandatory “bill and keep” would completely
ignore the contrary conclusions of a vast majority
of state public service commissions.

The Proposed Declslon of ALJ Pu151fer to the Pubhc Ut111t1es Comm;ssnon of the State of :’-i: ifornia
 (11/3/00) concluded that: | | | B

bill and keep does not provide “ an equitable alternatlve to recip Comp for ISP calls, and thus is
unacceptable " (pages 82, 85) o : o |

- in partlcular bill and keep would result na sxgmﬁcant asymmetncal distortion between the

~ services rendered in termmatmg ISP calls and the payment made for that service; because bill and
keep does not treat carriers equally i in terms of semces rendered 1t would dlsproportlonately

| vpenahze the CLECS ? (pages 83- 84) £ |

L ;attemptmg to deﬁne the ISP as the cost causer would be at odds with the tradltional approach of

- | ,Imkmg payment obhgatxon 'mth cost causatlon for local calls Because the ISP is tbe called party
~like any other business end user, ‘and the ILEC customer is the calhng party, the ongmatmg ILEC

' must pay for the costs of tennmatmg the call on behalf of the cau orxgmator who causes the costs

to be mcurred i (pages 84 85)




Mandatory “bill and keep” would completely
ignore the contrary conclusions of a vast majority
of state public service commissions.

Dozens of other state commissions have reached 51mllar conclusmns about the actual economnc costs ,

incurred in terminating calls to ISPs, such as:

Ohio PUC: “[Tlhere is no question [a CLEC] incurs costs when it delivers ISP-bound traffic that has originated from an

[ILEC] customer. Once an ISP call is handed off by [the ILEC], these calls are transported and switched by [the CLEC]
and delivered to the ISP. Any carrier would incur some costs in perfomung this transport and sw;tchmg function.” ICG
Telecom Group, Case No 99-1153-TP-ARB (January 11 2000)

Flonda PUC “We note that evidence is also clear that a costis mvolved in the dehvery of thxs trafﬁc mciudmg trafﬁc to
ISPs.” GlobalNAPs, Inc,, Docket No. 991267-TP (Apnl 24, 2000)

Ilinois . Commerce Comm.: “[The ILEC’s] local exchange competltors are obhgated by law to termmate calls made by
[the ILEC’s] customers, they incur costs in order to do so, and they are entitled to be compensated for the use of their
- Eequxpment and fac1ht1es i Teleport Comm 97~0404 (March 11 1998) S o

Alabama PSC. “[I]t is undemable that [a CLEC] wxll incur costs in terrmnatmg trafﬁc toits ISP customers which
: | ongmates from [ILEC] customers It would be entlrely mcons1stent w1th the competltlve pnnc1ples underlylng the Act not

27069 (November 10 1999)
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Mandatory “bill and keep” would contradict the
FCC’s application of reciprocal compensation to
one-way J;aging calls

In the wnreless area, the FCC has concluded that CMRS provnders are enntled to enter info .
. reclprocal compensatlon arrangements for the transport and termmahon of telecommumcatmns

_The Local Qomgetmon Order concluded that LECs are required to pay remprocal compensauon for “all CMRS
providers, including paging providers....” (Local Competition Order, para. 1008 see also paras 1041-1045).

The Ninth Circuit upheld the FCC’s declswn concludmg that one-way paglng compames are
entltled to reciprocal compensatlon.

Pacxﬁc Bell claimed that it is 1nherent1y not “reciprocal” to enter into an agreement with a pagmg company because the
compensatlon ﬂows only one way where the pagmg company generates no traffic for termmatlon by the ILEC.

- The Ninth Cll‘CUlt -- buttressed by the FCC - rej ected this v1ew concludmg that the recxprocal compensatwn provisions do
. not require that each carrier actually receive termination compensation from the other. Instead, “whether or not either

- carrier actually recelves any compensation depends on whether the other camer ongmates traffic.” Pacxﬁc Bell v, Cook
Telecom —~F3d -, 1999 WL 1249707 (9th Cll‘ 1999) ' L

: Cmng the FCC s own rules and statements the Nmth Clrcuxt found

. when trafﬁc ongmates w1th one camer and tennmates wnth another the termmatmg carrier must receive
: compensat:on : : ; e
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Mandatory “bill and keep” would fly in the face
of the ILECs’ previous opposition to the
requirement

~In 1996, the ILECs fought agalnst the 1mp051t10n of blll-and~keep arrangements argumg that mandatory
bill-and-keep would o .

(1) conflict with the 1996 Act,
(2) fail to adequately compensate carriers for costs incurred,
- (3) give CLECs no economic incentives to use :lower_»écst facilities or services,

L (4) fail to,account-for diffe»rences in trafﬁcy balancé's be'm'een ILECS and CLEC‘S and' |

(5) v101ate the 5th Amendment asa takmg through uncompensated use of ILEC pwperty

o :_.‘f.-ocal ‘Com__etltxon_‘()rder paras 1099-1105)
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Mandatory “bill and keep” would fly in the face
of the ILECs’ previous opposition to the

requirement

Bell Atlantic in particular argued voc‘iferously against:a"bill and keep requirement, Stating' :

“Moreover, the notion that bill and keep is necessary to prevent LECs from demandmg too high a
[reciprocal compensation] rate reflects a fundamental misunderstanding of the market. If these
rates are set too high, the result will be that new entrants, who are in a much better position to
selectively market their services, will sign up customers who calls are predommantly inbound, such
as credit card authorization centers and Internet access providers. The LEC will find itself writing
large monthly checks to the new entrant.” (Bell Atlantlc Reply Comments CC Docket No 96-98,

at21)

This extraordinary statement reVeals among other things, thaf Bell Atlantic }bel‘ieved that if the initial

. CLECs ! ghtfully could seek out ISPs as local customers

The New York Comrmssmn has smce observed that

i “The ILECs earher advocacy of rec:1procal oompensatxon over blll-and-keep docs not lcgally estop

recip comp rates were set too high by the parties, “the market” would take care of the SItuatlon because

13




Mandatory “bill and keep” would fly in the face of
the ILECs’ prior admissions that traffic terminating
to ISPs imposes significant network costs

In early 1997, the ILECs filed comments in the FCC’s inquiry into the ISPs’ use of the pubhc switched
- networks. The ILECs uniformly complained about the network congestion caused by ISP traffic on their
networks, and that this alleged congestion was being caused by heavy ISP trafﬁc on the ILECS

ermnatlng local sw1tche For example

- Bell Atlantic argued that the Commission needed to address the growmg congestlon in the ILECs
central office switches and facilities, and interoffice trunk facilities, serving ISPs. (BeII |
Atlantic/NYNEX Comments CC Docket No. 96-263 filed March 24, 1997 ati, 1-6)

In early 1998, several ILECs filed petitions pursuant to Sectlon 706 of the Telecom Act. Agam the
ILECs complamed about network: congestlon caused by ISP trafﬁc For example:

Bell Atlantic switches, especially those located near major ISP points of presence.” (Bell Atlantlc
~ Petition, CC Docket No 98 Il filed April 6, 1998 (attached Whlte Paper at 15)

. - j-Amentech acknowledged that mcreasmg Internet usage bnngs “31gmﬁcant network congestxon
o lts c1rcu1t-sw1tched networks (Amentech Petmon CC Docket No 98-32, filed March 5 1998, at

These statements point up the 1narguable observatlon that local camers mcur 51gn1ﬁcant costs when
__terminating ISP-bound traffic. o o

~ Bell Atlantic admitted that the growth of the Internet “has caused some trafﬁc COngestion in certain
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Mandatory “bill and keep” would fly in the face of
the ILECs’ prior admissions that end user charges
fail to cover the costs of:m'oviding service

] Another ILEC claim is that the CLEC should simply recover from its own customer (the ISP) all of the s
: addltlonal costs imposed on it by the ILEC’s originating end user customer. This claim i is based on the' S
| premlse that CLECs already are fully compensated from the fees they receive f‘r‘om ISPs

: Telhngly, the ILECs already have told the Commwston that this argument is w1thout mertt In several
FCC proceedings in 1996 and 1997, the ILECs argued for the imposition of federal access charges on
~ ISPs precisely because the cost burdens 1mposed by ISPs far exceeded the revenues the lLECs denved
~ Zrom serving the ISPs as local customers F or example | |

* “information derived from our network engmeers can be used to generaliy 1llustrate the concluswn
- that current revenues detived: from local services provided to ISPs do not come close to recovering the
cost of prov1d1ng servme ” Bell Atlantlc Ex Parte Letter to Jim Schhchtmg, (June 28, 1996) at14.

i telephone network to av01d network congestlon that would degrade service to other
. customers... [T]here is no justlﬁcatxon for allowing ISPs to pay below-cost rates for their access
i Bell Atlantlc/I\IYNEXEzg__g:t_Letter CC Doeket No 96-262 (March 24, 1997), at3, 5

G ‘;‘:i‘ff;f' ‘Increased Intemet usage has “dnveu the monthly COSt Of dehvenng thls trafﬁo over a busmess lme i
L .;.aan Intemet prov1der to at least $75 and an ISDN hne to about $50 Yet the revenues from that lme

15



Mandatory “bill and keep” would ignore the obvious
role played by the ILECs’ local rate structures

Not only have the ILECs repeatedly complamed to the FCC and the state
commissions that local end user charges fail to cover the costs incurred when their
customers make calls to ISPs, the FCC and the states have told the ILECs exactly
what they should do about it.

The FCC: “To the extent that SOme intrastate rate structures fail to compensate incumbent LECs
adequately for providing service to customers with high volumes of i incoming calls, incumbent LECs may

- -address their concerns to state regulators % Access Cha;ge Reform Order, 12 FCC Rcd 15982 para, 346

(1997),

The Illmms Commerce Commlssmu “[S]urely Amerltech Illmots recogmzes that it has done nothing to

meamngfully address the alleged underrecovery of costs which, if it exists at all, arises pnmanly from its

own rate structure ? Telenort Comm 97 -0404 (March 11, 1998) at 14

- The lLECs have never sought to recover the alleged revenue shortfalls through
,changes 1n local rate structures |

16




Mandatory “bill and keep” would violate the
fundamental principles of cost causation

- The ILECs also argue that the ISP in essence is the “cost causer,” and that the CLEC therefore should
~ seek to recover all its costs from its ISP customers, and not from the originating end user on the ILEC

network. (see Qwest Communications, A Legal Roadmap for Implementin A Bill and Kee Rule:‘Fo‘r

WLellne Trafﬁc CC Docket No. 99-68, dated November 22, 2000, at 13 16)

The prob]cm with this view, of course, is that it is completely inconsistent with the “seni~paid” model,
which is the standard model for all local calling. ‘Under the sent-paid system, : '

- the calling party (originating end user) compensates its LEC for all traffic-sensitive elements, as well as all
non-trafﬁc—sensrtrve elements (calling party’s. loop, line. ports etc.), with the exception of the destination end

“user’sloop.
e the called party (termmatmg end user) pays its own LEC for. the cost of delrvermg the trafﬁc over its loop

In‘essénce the ILECs are: attemptmg to avoid the unphcatrons of the sent—pard system by dehnklng the
payment obligation from cost causation for local calls Contrary to the1r assertzons and as numerous state
commlssmns and federal courts already have found |
:  Calls between end users -- mcludmg ISPs - located wnhm a local callmg area are local calls
The ISP is the cal]ed party like any other local business end user
The ILEC end user customer is the callmg pa.rty responsrble for i mcurnng the cost

_Thus the ongmatmg ILEC must pay for the costs of termmatmg the call on behalf of the call onglnator |
- who causes the costs to be mcurred G . '

17




Mandatory “bill and keep” would violate the
frzndamentai principles of cost causation

| Letter CC Doc.cet No 99-68 dated September 15, 2000)

This view is completely inconsistent with the longstanding ‘ sent-paid” system, under which
~ all traffic-sensitive costs, and many non traffic-sensitive costs, are allocated to the calling
| party These costs include the varlable mtrastate costs of ongmatmg, transporttng, and

‘, o f.;itrafﬁc , s
L Subscnber Line Ch g (SLC) s covers certaln mterstate costs of the local loop

18



Mandatory “bill and keep” would allow the
ILECs to shift their terminating costs to CLECs,
for free

As shown above ILEC costs to both orlgmate and termlnate ISP-bound traﬂic already are
Or COUiG be recovered in thelr retall local end user rates

The ILECs’ own words revealed their apparent inability or unwﬂlmgness to deploy

-:sufﬁcrent local facilities at the terminating end of their networks, and their obvious desrre to
oe :id of this traffic. Not surprisingly, when competitive alternatives began to appear in
-1996 and 1997, many ISPs looked to CL_ECS to tenmnatetrafﬁ_c fromv their cust_omers, ‘

One obvious conclusion is that CLECs are removmg actual economic costs from the ILECs’

:networks because CLECs are terminating traffic that the ILECs otherwise would be forced
“to terminate themselves. Of course, the ILECs now want to ‘wash their hands of any

obhgatlon to compensate CLECs for the - very real value they are prov1dmg rehevmg the
.ILECs of the very real costs of termmatmg ISP-bound trafﬁc |
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Mandatory “bill and keep” would contradict the
Commission’s adoption of per-minute charges for

unbundled switching and shared transport

~Any conclusmn that camers should not be compensated for transportmg and termmatmg
local traffic would run counter to the Comm1ss1on S local competition rules establlshmg
federal rates for transport and SW1tchmg

Sections 51.505-51.515 of the FCC’s Rules (some vacated) established pricing
rules for unbundled network elements, mcludmg swntchmg and shared transport,-
and set up mterlm proxy rates. ,

In particular, the Commission found that the TELRIC-based per-minute proxy
- rate for unbundled local SW1tchmg should be between 0.2 cents and 0.4 cents
| .(para 811), while rejecting USTA’s proposed per-mmute rate of 1. 3 cents (para.
~ 813). A price within this proxy range “should allow carriers the opportumty to
- ’..recover fully thelr addltlonal cost of termmatmg a call. a2 (para 8 15)

" »‘ “ 'The Commlsswn also found that the TELRIC based per-mmute proxy rate for
L tandem swntchmg should be an addmonal O 15 cents (para 824). |

20




Mandatory “bill and keep” would remove any

incentives for ILECs to propose lower, cost-based
UNE rates

To the extent the rec1procal compensatlon rates orlgmally demanded by the ILECs
are far above forward-looking cost, the ILECs should be mcertted to adopt lower
cost-based rates for other interconnection services and network elements as well.

Most state commissions use the ILECS UNE rates for transport and local
~ switching as the basis for the transport and terrmnatron portrons of recrprocal
| compensatlon This lmkage has helped force more realistic and lower ILEC UNE

rates that w1ll enable further local competmon :

. Were the COInmlSSlOIl to 1gnore thrs market force and adopt mandatory blll and
keep, the ILECs would be free to return to thelr usual oourse of seekmg the

21




Mandatory “bill and keep” would obviate the
principles of just compensation

| The “subsidies” and “regulatory arbitrage” allegations raised repeatedly by the ILECs have
-nothing to do with recrprocal compensation per se, and everything to do with the hlgh,
| above-cost rates insisted upon ongmally by the ILECs ,

- In 1996 and 1997 the ILECs sought -- and to a large extent received -- excessive rates for
reciprocal compensatlon precisely because they anticipated that the flow of traffic would
- result in the CLECs paying enormous sums of money to the ILECs, with little money going
the other way. Of course, the ILECs claimed then that these sums of money were merely for
the recovery of actual economic costs and dlsputed any notron that they amounted to
| regulatory arbltrage or subsrdles |

When the rates for transportmg and terrmnatrng trafﬁc are based on actual economrc cost,
- and not the ILECs own mﬂated “cost” clalms the proper economic lncentlves w1ll be in
_' plaee . . | |
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Mandatory “bill and keep” would obviate the
principles of just compensation

In this prooeedlng, BellSouth points to ILEC data showing that CLECs terminate 18 minutes

“of _ocal traffic originated by an ILEC for every one minute of traffic that the CLECs®
customers originate and subsequently terminate on an ILEC network (BellSouth Ex Parte
Letter, CC Docket No. 99-68, dated November 6, 2000, at 1). If, as BellSouth claims, this

'means there is “an acute imbalance in the volume of local traffic that the ILECs and CLECs

send one another,” (BellSouth Ex Parte Letter at 2), that is all the more reason that a

| mandatory bill and keep policy would deny CLECs Just and fair compensatlon for the costs ,:' |

| :1mposed by the ILECs end user customers

The ILECs claim that per-mmute recip comp rate structures are inherently mefﬁcwnt

- because traffic termination costs are fixed to a certain extent (Joint ILEC Ex Parte Letter,
CC Docket No. 99-68, dated November 3, 2000, at 4). Several states have examined and
rejected this viewpoint, while others (notably Texas) have adopted plans which include a
call set-up charge and smaller per-minute charges. Again, the proper issue before the |
Commission is not whether to pay any compensation at all, but rather what type of payment
mechamsm and rate level to ad()pt Mandatory b111 and keep prov1des no cost recovery
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Mandatory “bill and keep” would represent the
ultimate regulatory arbitrage

~ The ILECs claim that reciprocal compensatlon for ISP-bound trafﬁc is 2 matter of pure regulatory ﬁat

and that bill and keep represents a true market-based solutlon (Jomt ILEC Ex Parte Letter at 4).

»Nothlng could be further from the truth. Recxprocal compensatmn represents what the Act mandates
- what the rules require, and what the partles have agreed to; mandatory bill and keep represents nothmg |
more than a heavy-handed pohtlcal fix on behalf of the mcumbents The 1rony, of course is that the

,ILECs -—after essennally msrstmg upon what turned outtobe a bad deal from thelr perspectlve in thexr

| (and of course Congress) for a elassrc govemment batl-out o

ILECs and CLECs can contmue negonatmg both sets of rates towards cost. Nonetheless, because paymg

zero 1s always better than paymg cost-based rates, the ILECs contmue to cast asperswns upon remprocal

Compensanon for ISP trafﬁc o -

mterconnectlon agreements --now runs ﬂrst to the state regulators then to the courts and now to the FCC

_ The preferable solutlon is to hnk rec1procal compensatron to UNE sw:tchm g and transpnrt rates; then the _
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Mandatory “bill and keep” would represent the
ultimate regulatory arbitrage

71 Contrary to the ILECs’ unfounded assertions, there are wholly justifiable busmess reasons
- why CLEC: seek to serve ISPs As the New York Commlssmn found last year '

“CLECs have pursued ISP and other convergent traffic customers for multlple reasons: because
reasonable and honest business plans might suggest doing so; because ILECs may not have opened
mass markets as quickly and effectively as they might have; and because current reciprocal
compensation arrangements may unintendedly overcompensate carriers that terminate calls to
convergent customers. ” (p. 57) | .

- The New York Comm1ssmn concluded that the rec1procal compensatlon system “is not
; fundamentally broken,” but mstead only requ1red certam cost-based adJustments to the rate
?struoture . L - i

Slmllarly, _the Illm()ls Commerce Commlssmn found that

G :Ob‘] ectmnable than if a carrier chooses to target a telemarketlng firm, a take-out restaurant or a high-
~ usage household [T]he market for service to ISPs is a growth market both in terms of new ISP
entrants into the market and the growing demand for serv1ce from new and existing ISPs It is

o ,:.therefore a natural target for new entrants ? (p 14)

“Even if the complamants have specxﬁcally targeted ISPs in thelr marketing efforts that 1s no more
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Mandatory “bill and keep” would thwart the
Commission’s stated policy goals in this
proceeding

| The Comrmssxon stated in the first [SP Recm Comp Order that its three pohcy goals for the
proceeding were: (l) ensuring the broadest possible entry of efficient new competltors (2)
eliminating incentives for inefficient entry and irrational pricing schemes, and (3) providing
to consumers as rapidly as possible the benefits of competltmn and emergmg technologles |

(para. 33).

| Mandatory bill and kt},ép would ﬂunk_ all ,th@c‘ goals by:

(1) ensuring that efﬁcxent new oompetltors would not remam m, let alone enter the
local market, .

~ (2) introducing as regulatory mandate a completely irrational pricing scheme;

o e ,déﬁying.‘té:iqonsumér_s;fahdl_:I:S‘Ps'thev*blénf‘«ﬁtsrbfil@cal: competition.
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Mandatory “bill and keep” would be wholly
impermissible under the FCC’s forbearance
authoritv

The ILECS also claim that the FCC has sufﬁment authority under Sectlon 10 of the
Telecom Act (47 U.S.C. §160(a)) to forbear from requmng rec1procal compensatlon‘

'for ISP-bound traffic (Qwest Roadmap_ at 18 20). |

. However the Commission’s forbearance authority does not extend to Section 271 checklist 1tems one of
which requires the BOCs to offer “[r]eciprocal compensatlon an:angements in accordance with the
'requlrements of section 252(d)(2) ? 47 U. S C sectx on 27 I(C)(Z)(B)(xm)

}:The FCCis forbldden from forbearmg from any provrswn of Sectlon 271 unless and until that prowswn is
ffully 1mplemented 47US. C sectlon 160(d) G -

Regardless the FCC cannot meet the three-part test establlshed by sectwn 10(a) because dec1dmg notto

..enforce the statutonly—reqmred reclprocal compensatlon regu'ne would

"(1) faxl to ensure that the carriers’ charges and practlces are ]ust and reasonable and are not unjustly or unreasonably
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Mandatory “bill and keep” would violate the

APA’s requirement for sufficient notice

The FCC also faces a significant proCedural defect because it has never "as.ked for
comments on the question of whether it should adopt a mandatory blll and keep

regime.

The Public Notice sought comments on the jurisdictidnal issues identified in the D.C.
Circuit’s remand decision, as well as “comment regarding any new or 1nnovat1ve
inter-carrier compensation arrangements for ISP-bound traffic parties may be
considering or have entered into, either voluntarily or at the direction of a state
commission, during the pendency of this proceedmg ” 15 F CC Rcd 1 1311 11312

(2000).

-B111 and keep 1s not a “new or 1nnovat1ve 1nter~carrler compensatlon arrangement it
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